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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

RICHARD RUBIN,
Plaintiff,
vs.
STEVEN JENKUSKY, M.D.;
NEW MEXICO MEDICAL BOARD,
STEVEN WEINER, M.D., Chairman,
LINDA HART, Executive Director,
DAN RUBIN, Prosecutor;
NEW MEXICO DEPARTMENT OF HEALTH,
LINDA GORGOS, M.D., former Medical Director,
Defendants.
COMPLAINT OF VIOLATION OF CONSTITUTIONAL AND STATUTORY
RIGHTS AND IMMUNITY AND PETITION FOR DECLARATORY AND INJUNCTIVE RELIEF
COMES NOW RICHARD RUBIN, and submits his Complaint and Petition alleging that Dr.
Steven Jenkusky, the New Mexico Medical Board, and the New Mexico Department of Health
violated his constitutional and statutory rights and immunity when they suspended his license
to practice medicine without a hearing even though he was acting in full compliance with New
Mexico’s Lynn and Erin Compassionate Use Act in certifying applicants for the New Mexico
Medical Cannabis Program.
The Parties:
1.

Richard Rubin is 60-year-old New Mexico resident who had been employed and

licensed as a Physician’s Assistant for 19 years when his license to practice medicine was
suddenly suspended by the New Mexico Medical Board without a hearing.
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Steven Jenkusky, M.D., is a psychiatrist and member of the New Mexico Medical

Board. In February, 2012, Dr. Jenkusky submitted a complaint against Mr. Rubin to the Medical
Board about “his practice around facilitating patients of other providers obtaining medical
marijuana licenses, especially when they are not his patients.”
3.

The New Mexico Medical Board is a legislatively authorized Board that acts

under the provisions of the New Mexico Medical Practice Act., § 61-6-1, et seq. and the New
Mexico Uniform Licensing Act, § 61-1-1, et seq.
4.

Steven Weiner, M.D., is the Chairman of the Medical Board; Linda Hart is the

Executive Director. Dan Rubin is the Medical Board’s prosecutor.1
5.

The New Mexico Department of Health is a department of the State of New

Mexico that includes the State’s Medical Cannabis Program.
6.

Linda Gorgos, M.D., was the Medical Director of the Infectious Disease Bureau,

Public Health Division of the New Mexico Department of Health. Dr. Gorgos was responsible
for approving or denying medical certifications for patients applying for the Medical Cannabis
Program.
Jurisdiction:
7.

Jurisdiction of the Court is found in original federal question jurisdiction of the

court and this case is brought under 42 U.S.C. § 1983, for violations of the laws and
Constitutions of the State of New Mexico and the United States.

1

Dan Rubin, prosecutor, and Richard Rubin, P.A. (suspended) are not related.
2
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The Law:
Marijuana as a Controlled Substance:
8.

The federal Controlled Substances Act defines marijuana as a Schedule I drug.

According to the federal law marijuana is a highly abused drug with no known medical use.
Penalties under federal law for any use, possession, dispensing, or growing marijuana are
severe.
9.

The New Mexico Controlled Substances Act (CSA) also defines “marijuana” as a

Schedule I controlled substance.
10.

Federal and State provisions for medical practitioners (defined as those holding

DEA licenses to prescribe controlled substances) to prescribe controlled substances do not
include Schedule I drugs, which may not be lawfully prescribed or used.
11.

The New Mexico CSA does, however, except marijuana from Schedule I and

includes it in Schedule II “only for the purposes enumerated in the . . . Lynn and Erin
Compassionate Use Act.” § 30-31-6(E) and § 30-31-7.
Cannabis as a Beneficial Medicine
12.

The purpose of the Lynn and Erin Compassionate Use Act, § 26-2B-2, is “to

allow the beneficial use of medical cannabis in a regulated system for alleviating symptoms
caused by debilitating medical conditions and their medical treatments.”
13.

The Act provides that a “qualified patient” is a person “who has been diagnosed

by a practitioner as having a debilitating medical condition and has received written
certification.” § 26-2B-3(G).
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“Written certification” means:

a statement in a patient’s medical records or a statement signed by a patient’s
practitioner that, in the practitioner’s professional opinion, the patient has a
debilitating medical condition and the practitioner believes that the potential
health benefits of the medical use of cannabis would likely outweigh the health
risks for the patient.
§ 26-2B-3(H).
Statutory Immunity
15.

In order to carry out its beneficial purposes, the Compassionate Use Act

provides immunity from both criminal and civil penalties for patients, providers, and medical
practitioners. In particular:
A practitioner shall not be subject to arrest or prosecution, penalized in any
manner or denied any right or privilege for recommending the medical use of
cannabis or providing written certification for the medical use of cannabis
pursuant to the Lynn and Erin Compassionate Use Act.
§ 26-2B-4 (E).
The Right to a Hearing
16.

The New Mexico and United States Constitutions protect the right to a hearing

both before and after a State denies or restricts an individual’s substantial property interest,
such as a license to practice medicine.
17.

The New Mexico Uniform Licensing Act required “notice and an opportunity to

be heard, before the board (had) authority to take any action which would result in . . .
suspension of a license. . . .” § 61-1-3.
18.

The Board was required to “serve upon the licensee a written notice” prior to

“taking any action” to suspend a license. The notice was supposed to specifically describe the
“rights of persons entitled to hearing.”
4
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The New Mexico Medical Practices Act provides that the Medical Board may

summarily suspend a license without a hearing,“ but only:
if the board finds that evidence in its possession indicates that the licensee:
poses a clear and immediate danger to the public health and safety if the
licensee continues to practice.
Facts:
20.

From the inception of the New Mexico Medical Cannabis Program, Richard

Rubin has been an advocate of the use of marijuana to treat a variety of medical and
psychological conditions. Rubin has spoken publicly at DOH meetings and has unsuccessfully
petitioned to add additional “medical conditions” for cannabis use for consideration by the
Program’s Medical Advisory Board.
21.

In December, 2011, Richard Rubin was working part-time at Zia Health and

Wellness in Albuquerque, a business that assists people seeking certification to use medical
marijuana under the provisions of the State’s Medical Cannabis Program (“MCP”). Rubin had
contracted with Zia Health and Wellness to review, evaluate, and appropriately certify
applicants for the MCP.
22.

Mr. Rubin correctly and professionally evaluated the patients who sought his

written certification; he carefully reviewed the patients’ medical records, discussed use, risks,
and benefits, and only issued certifications after documenting the patients’ “debilitating
medical conditions” and assuring that the use of cannabis “would likely outweigh the health
risks for the patient(s).”
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On December 23, 2011, Dr. Linda Gorgos, wrote to Dr. Weiner, the Chairman of

the Medical Board, to inform him and the Medical Board that:
Mr. Rubin was identified by a community physician as potentially completing
medical certifications for the NM Medical Cannabis Program in the absence of a
clinical evaluation. Mr. Rubin has been sent the enclosed letter to clarify
acceptable practices under our program.
24.

Dr. Gorgos failed to inform Mr. Rubin about the complaint by a “community

physician” against him. She also failed to warn him that he was being accused of “potentially
completing medical certifications . . . in the absence of a clinical evaluation.”
25.

Mr. Rubin complied with all the rules and provisions of the Medical Cannabis

Program and the suggestions of Dr. Gorgos; he did not complete any certifications “in the
absence of a clinical visit,” nor did any certification take place “by mail or electronic means.”
26.

On February 7, 2012, Richard Rubin was asked to certify a new patient who had

previously been diagnosed with PTSD, and who had secured an initial certification for cannabis
use from another medical provider.
27.

In order to properly complete the certification and documentation, Mr. Rubin

needed confirmation and a copy of the patient’s PTSD diagnosis. Attempting to secure that
documentation, Mr. Rubin contacted Pete Carmany, Dr. Jenkusky’s assistant.
28.

According to Mr. Carmany, “Mr. Rubin requested a recent progress note with

the patient’s diagnosis and my supervising physician’s signature.” Mr. Carmany advised Rubin
that he and Dr. Jenkusky were:
unaware of (the patient’s) participation in the (Medical Cannabis) program and
that our practice had chosen not to participate in assisting patients with PTSD to
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obtain Medical Marijuana as there is little evidence to support its use in the
treatment of this condition. 2
29.

On February 9, 2012, after a brief telephone conversation with Richard Rubin,

Dr. Jenkusky made his Complaint against Richard Rubin:
Beside the issue of Mr. Rubin intruding in the care of one of our clinic patients
and promoting non-evidenced based care that could harm this patient, the state
Medical Cannabis Program requires a caregiver to fill out the form. If Mr. Rubin
is filling out these forms, while stating he is not a caregiver, but is accepting
payment (in cash) for these services, he may be engaging in an unethical
practice.
As his licensing body, I would like to make a formal complaint to the board
about his practice around facilitating patients of other providers obtaining
medical marijuana licenses, especially when they are not his patients. He may
be falsifying documents, claiming he is their provider and may be practicing
without physician supervision.
EXHIBIT 1.
30.

The Medical Board’s investigator wrote to Mr. Rubin on February 21, 2012,

advising him of Dr. Jenkusky’s complaint against him “alleging you certifying non-patients for
medical marijuana; falsifying patient medical records; and practicing without a supervising
physician.” The Board requested “a written response from you to address the allegations.”
31.

According to Ms. Dieterich:

When this case [investigation] is complete, the case will be presented to a
complaint committee for review. The complaint committee will then make a
recommendation to the Board, and the full Board will determine what action, if
any, to take in this case. Once the Board has reached a final determination, you
will be notified in writing. The Board’s investigation material is confidential and
not available for public inspection unless the matter goes to hearing.

2

This is the contention of some physicians and psychiatrists that is vigorously
challenged by many patients, advocates, and other psychiatrists who firmly believe marijuana
has widespread medical benefits and beneficial effects.
7
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Plaintiff submitted his formal response on March 7, 2012. On May 12, 2012,

and on May 17, 2012, he supplemented his response. EXHIBIT 2.
33.

On May 17, 2012 , without any notice to Mr. Rubin, written or verbal, the

Medical Board met and acted to:
Summarily Suspend (Richard Rubin’s) physician assistant’s license to practice
medicine based on him being an immediate danger to the public and to
simultaneously issue a Notice of Contemplated Action based on, but not limited
to, conduct unbecoming; conduct likely to deceive the public; use of a deceptive
statement in a document connected with the practice of medicine; manifest
incapacity to practice; obtaining a fee by misrepresentation; interaction with
other healthcare providers that could interfere with patient care; and practicing
without physician supervision.
EXHIBIT 3, at p. 3.
34.

The Summary Suspension Order (which was “received” by the Medical Board on

May 14, 2012) was signed by Dr. Weiner on May 17, 2012. The Order states that:
the Board pursuant to Sec. 61-6-15.1(A)(1) has reason to believe that
Respondent poses a clear and immediate danger to the public health and safety
if the Respondent continues to practice; AND GOOD CAUSE APPEARING. . .
IT IS HEREBY ORDERED that Respondent’s New Mexico license to practice as a
physician assistant is hereby SUSPENDED until further Order of the Board.
EXHIBIT 4.
35.

The Notice of Contemplated Action (NCA), written by Lynn Hart, the Medical

Board’s Executive Director, was not produced until May 29, 2012. The NCA was the first Notice
given to Richard Rubin of the actual allegations against him.
36.

The Board’s Notice of Contemplated Action alleges that:

beginning sometime in 2011, Respondent [Richard Rubin] prescribed marijuana
for numerous persons. . . . without first establishing that he was the ‘primary
8
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caregiver’ for any of these persons3 . . . or otherwise first establishing a
physician-patient relationship as required pursuant to the CUA (Compassionate
Use Act).” 4
37.

The Notice of Contemplated Action adds that:

In addition to violating the CUA, the above allegations, if proven, would
constitute a violation of Section 30-21-20(B) of the New Mexico Criminal Code
which proscribes intentional trafficking of a substance designated as a Schedule I
Controlled Substance, including marijuana, which is designated as a Schedule I
controlled substance pursuant to Section 30-31-6(C)(10).
EXHIBIT 5, at p. 2.
38.

Neither the Medical Board or the Department of Health have produced or

presented any evidence of misconduct by Richard Rubin.
WHEREFORE, based on the foregoing facts, Plaintiff states the following claims and
causes of action:
COUNT 1
BREACH OF STATUTORY IMMUNITY
39.

The allegations in the preceding paragraphs are incorporated as if fully set out

40.

Richard Rubin is entitled to the immunity expressly and specifically provided in

herein.

the Lynn and Erin Compassionate Use Act:
A practitioner shall not be subject to arrest or prosecution, penalized in any
manner or denied any right or privilege for recommending the medical use of

3

“Primary Caregiver” is a term defined in the Medical Cannabis Program rules. It has
nothing to do with medical practitioners.
4

Nothing in the Lynn and Erin Act requires “first establishing a physician-patient
relationship” in order to certify patients.
9
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cannabis or providing written certification for the medical use of cannabis
pursuant to the Lynn and Erin Compassionate Use Act.
41.

Richard Rubin was doing precisely what the law immunizes; Defendants did not

at any time acknowledge, inform him, or act upon his absolute right to immunity.
42.

Because Plaintiff was entitled to statutory immunity, the prosecution and

suspension of his license was void from the start and the Medical Board lacked jurisdiction to
discipline him for “recommending the medical use of cannabis” and “providing written
certification for the medical use of cannabis.”
COUNT 2
DENIAL OF DUE PROCESS AND EQUAL PROTECTION OF LAW
43.

The allegations in the preceding paragraphs are incorporated as if fully set out

44.

Plaintiff had a protected property interest in his license to practice medicine

herein.

which could not be lawfully removed by action under color of law without due process.
45.

Prior to giving notice and an opportunity to be heard, Dr. Jenkusky and the

Medical Board acted on Dr. Jenkusky’s complaint and suspended Richard Rubin’s license. Two
weeks later the Board notified Rubin of the charges against him and gratuitously stated that he
could request a hearing.
46.

The Board summarily suspended Rubin’s license at its meeting on May 17, 2012,

alleging that he is “an immediate danger to the public. . . likely to deceive the public,”
incapable of practicing medicine, misrepresenting to obtain a fee, and engaging in “interaction
with other healthcare providers that could interfere with patient care.”

10
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There is no evidence whatsoever to support the Board’s charges and it is

impossible to comprehend how Richard Rubin’s certifications to the Department of Health for
State-approved medical cannabis use could possibly cause “an immediate danger to the
public.”
48.

Working as a physician’s assistant was Richard Rubin’s chosen occupation and

career, which Defendants wrongfully terminated without giving Rubin any opportunity to be
heard.
49.

Defendants singled out Richard Rubin for “prosecution,” primarily because he

was an advocate for the medical uses of cannabis who was actively engaged in the process of
certifying applicants for the State’s Medical Cannabis Program.
50.

Defendants have violated Plaintiff’s rights to due process and equal protection

of law.
COUNT 3
DEFAMATION PER SE
51.

Each preceding allegation is incorporated as if fully set out herein.

52.

Defendants made and published false and injurious allegations and suspended

Richard Rubin’s license to practice medicine without any process or evidence of misconduct or
failure to comply with any actual rules, regulations, or policies of the Medical Board, the
Pharmacy Board, or the Medical Cannabis Program.
53.

Despite the extreme and controversial nature of the charges, Defendants

disregarded Mr. Rubin’s statutory immunity and summarily punished him by deeming him “a
clear and immediate danger to the public health and safety if [he] continues to practice.”
11
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Rubin did not demonstrate any “manifest incapacity to practice,” nor can the

Board claim that he did.”
55.

By falsely alleging criminality, publicly denouncing Richard Rubin in connection

with his certification of cannabis program applicants, and falsely stating that he was a threat to
the public safety without any reasonable basis for that contention, Defendants defamed Mr.
Rubin without any right or privilege to do so.
56.

By their conduct described herein, Defendants acted with complete and utter

disregard for the actual professional qualifications, competence, and abilities of Richard Rubin,
even though he had been a physician’s assistant for almost twenty years.
COUNT 4
MALICIOUS ABUSE OF PROCESS
57.

Each preceding allegation is incorporated as if fully set out herein.

58.

Dr. Jenkusky and the Board made unfounded allegations of misconduct against

Mr. Rubin without probable cause or any evidence to support the charges.
59.

Dan Rubin, Linda Hart, and Linda Gorgos “prosecuted” Mr. Rubin without just

cause or evidence to support their allegations.
60.

Defendants failed to acknowledge Plaintiff’s immunity.

61.

Defendants knowingly, maliciously, and unconstitutionally convicted Richard

Rubin of the false charges leveled against him by summarily suspending him without affording
the right to a hearing.
62.

Defendants are liable to Plaintiff for damages caused by Defendants’ intentional

and malicious abuse of their own process.
12
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COUNT 5
INFLICTION OF EMOTIONAL DISTRESS
63.

The allegations in the preceding paragraphs are incorporated as if fully set out

64.

By their conduct described herein Defendants have intentionally engaged in

herein.

retaliatory and defamatory conduct so extensive as to be beyond the bounds of acceptable
conduct and so extreme as to be intolerable.
65.

Defendants’ refusal to acknowledge the immunity enjoyed by Mr. Rubin, failure

to provide a pre-deprivation hearing, and efforts to prosecute Richard Rubin and hold him to a
new and more exacting standard of practice have caused severe damage and distreess.
66.

Defendants are liable for the damages proximately caused and resulting from

their misconduct and violations of law and constitutional rights.
COUNT 6
WRONGFUL INTERFERENCE WITH PAST, PRESENT AND PROSPECTIVE RELATIONSHIPS
67.

The allegations in the preceding paragraphs are incorporated as if fully set out

68.

By the time the Board summarily suspended his license Mr. Rubin had

herein.

successfully certified over 500 patients for the Medical Cannabis Program.
69.

On June 18, 2012, the Department of Health wrote to about 95 applicants with

pending certifications notifying them that “Pursuant to Department of Health regulation and
the Lynn and Erin Compassionate Use Act, Mr. Rubin has been prohibited from certifying
patients for admission to the New Mexico Medical Cannabis Program.”
13
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As described further herein, Defendants have wrongfully interfered with Richard

Rubin’s present and prospective future personal and professional relationships.
COUNT 7
ADMINISTRATIVE CONSPIRACY
71.

Each preceding allegation is incorporated as if fully set out herein.

72.

Defendants all knew that the law provided absolute immunity to Richard Rubin

thereby freeing him of any prosecution or other penalty for his actions in recommending or
certifying patients for the use of medical cannabis.
73.

Starting in December, 2011, or before, Defendants Steven Jenkusky, Linda Hart,

Linda Gorgos, Steven Weiner, Dan Rubin, and others at the DOH and Medical Board met,
planned, communicated, and conspired with one another and others for the purpose of
administratively disciplining Richard Rubin for alleged misconduct in certifying patients for
medical cannabis use.
74.

These persons, collectively and in various combinations, agreed upon and

carried out their plans to deny Richard Rubin the ability to certify patients for medical cannabis
by suspending his license without a hearing and setting aside his entitlement to absolute
immunity as if it were worthless.
75.

The Medical Board was biased and prejudiced against Richard Rubin and his

certification of patients from the start; the Board is not fair, neutral or independent.
76.

In this case, Defendants have successfully conspired to punish Richard Rubin,

suspend his license to practice medicine, and preclude his cannabis-related activities for years,
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all without affording constitutional due process and discarding the legislatively mandated
immunity for all Mr. Rubin’s cannabis-certifying activities.
COUNT 8
FRAUDULENT INDUCEMENT
77.

Each preceding allegation is incorporated as if fully set out herein.

78.

The Medical Board’s prosecutor, Dan Rubin, informed Richard Rubin that he was

sympathetic and would arrange the best possible resolution of the case with him.
79.

Dan Rubin fraudulently advised Richard Rubin that the Board had strong

“evidence” to support its charges, threatened prosecution on criminal charges, and omitted to
advise Richard of either his constitutional rights or his right to statutory immunity.
80.

Despite the absence of any evidence of wrongdoing, Defendants threatened

Richard Rubin with serious criminal charges if he did not agree to a “settlement,” knowing he
was not represented by a lawyer, not knowledgeable in legal matters, and not aware of his
entitlement to immunity.
81.

As a New Mexico attorney negotiating with a non-attorney who was

unrepresented and clearly not knowledgeable about his rights or the immunity provided by
law, Dan Rubin’s conduct was unethical and irresponsible.
82.

All the documents leading up to the “Stipulated Order” – a (proposed)

Stipulated Order, an Unopposed Joint Motion for Stipulated Order, an Unopposed Joint Motion
for Stay, and a second (proposed) Stipulated Order were all drafted by Dan Rubin, and signed
by Richard Rubin with no knowledge or information about the “evidence” or lack of evidence
against him or his right to absolute immunity.
15
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The Stipulated Order, including a four-year prohibition on certifying medical

cannabis patients, is the result of wrongful and fraudulent misrepresentations, coercion, and
denials of constitutional and statutory rights and immunity, and should be set aside.
REQUEST FOR RELIEF
WHEREFORE, Plaintiff requests the following relief:
A.

Declaratory, injunctive, equitable, and compensatory relief for violations of due
process and equal protection rights; declaratory and compensatory relief for
defamation, interference, illegal and unconstitutional defamation and malicious
abuse of process;

B.

Declaratory, injunctive, and equitable relief to reinstate Plaintiff’s license to
practice medicine and make Plaintiff whole;

C.

Declaratory, injunctive, and equitable relief concerning the issues, rights, duties,
obligations and immunities of Plaintiff and Defendants’ disregard of those rights
and immunities;

D.

Injunctive or Extraordinary relief; nominal damages, punitive and exemplary
damages, and such other and further relief as the Court deems just; and

E.

Reasonable costs and attorneys’ fees.
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Respectfully submitted,
s/ Paul S. Livingston
__________________________
Paul S. Livingston
Attorney for Richard Rubin
P.O. Box 250
Placitas, NM 87043
505-771-4000

JURY TRIAL REQUEST
Plaintiff hereby requests trial by jury of all matters that may properly be tried to a jury.

Submitted by:
s/ Paul S. Livingston
__________________________
Paul S. Livingston
Attorney for Richard Rubin
P.O. Box 250
Placitas, NM 87043
505-771-4000
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EXHIBIT 1
NMMB 0001
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NMMB 0002
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NMMB 0003
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EXHIBIT 2
NMMB 00041
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NMMB 00042
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NMMB 00043
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NMMB 00044
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NMMB 00027

Case 1:13-cv-00047 Document 1

Filed 01/16/13 Page 27 of 37
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Case 1:13-cv-00047 Document 1

Filed 01/16/13 Page 28 of 37

NMMB 00030
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EXHIBIT 3
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EXHIBIT 4
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EXHIBIT 5
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